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आदेश/ O R D E R 

 

PER S. JAYARAMAN, ACCOUNTANT MEMBER: 

 

The  assessee  filed  this appeal against the  order of the Commissioner of 

Income Tax  (Appeals)- 4, Chennai, in ITA No. 120/2017-18/AY 2012-13/CIT(A)-

4 dated 23.07.2018 for assessment year 2012-13. 
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2. The assessee filed her return of income for assessment year 2012-13 and 

the assessment was completed u/s. 143(3) dated 02.10.2014 by accepting the 

returned income.  Subsequently, the AO re-opened the assessment and 

completed the re-assessment in which the capital gains admitted by the assessee 

in respect of such property and assessed as such in the original assessment was 

re-assessed as business income.  Aggrieved, the assessee filed an appeal before 

the CIT(A) and the Ld. CIT(A) dismissed the appeal.  Aggrieved against that 

order, the assessee filed this appeal.  

 

3.  The case was heard through video conferencing.  The Ld. AR submitted 

that though the assessee challenged the re-opening of the assessment, without 

pressing it, he would present the case on merits.  The Ld. AR submitted that the 

assessee had purchased 15,900 sq.ft. of land at Velachery on 22.01.1996 and the 

property at Rayapuram was purchased in October, 1995, which was given on 

joint development to M/s. Vasanth Builders.  The agreement entered by the 

assessee provided for realisation of “Service Charges” in addition to sale of UDS 

in land transferred by the assessee.  Based on this transfer of UDS in land, the 

assessee had offered the income under the head business from the assessment 

year  1998-99 until 2001-02.  Out of these flats, two flats could not find its 

intended buyers till financial year 31.03.2000 as the localities were not 

developed.  Consequently, the assessee herself decided to bear the cost of 

construction of the unsold portions on her own.  The cost of assessee’s undivided 

share in the land and the cost of construction in these flats were recorded and 
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treated as fixed asset in her books for financial year 2000-01 relevant to the 

assessment year 2001-02.  From then onwards, the corresponding rental income 

is admitted and assessed accordingly.  The corresponding assets were admitted 

and assessed under Wealth Tax also.  The assessee sold these flats on 

24.12.2011 and admitted capital gains which was originally examined by the 

Assessing Officer and accepted in the scrutiny assessment.  Subsequently, the 

Assessing Officer re-opened the assessment and treated such capital assets as 

business assets and assessed the income under business head.  Aggrieved, the 

assessee filed an appeal before the Ld. CIT(A).  The Ld. CIT(A) without 

examining the facts and circumstances dismissed the appeal.  Therefore, the Ld. 

AR pleaded that the assessee’s appeal be allowed.  Per contra, the Ld. DR 

submitted that the assessee purchased the land in October 1995 & on 

22.01.1996 through different agreements and Power of Attorney.  The 

corresponding sale deeds were never executed in favour of the assessee.  The 

assessee carried out construction of residential apartments through M/s. Vasanth 

Builders, the assessee’s firmly concern.  Initially, she admitted the income under 

the head business.  The rent realised from the remaining flats were offered and 

assessed under the head income from house property from assessment year 

2000-01 until 2012-13.  The assessee sold them on 24.12.2001 and admitted 

capital gains in the original return.  Since the assessee did not acquire these 

assets and was holding them through the Power of Attorney right from the date 

of its acquisition, the AO has correctly treated them as business assets.  On a 
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due consideration, the Ld. CIT(A) has correctly upheld the re-assessment.  

Therefore, he supported the orders of the lower authorities. 

 

4. We heard the rival submissions and gone through the relevant material.  

The assessee purchased land in 1995 & 1996, given on joint development and 

admitted income under the head business till assessment year  2001-02 and the 

balance sites, flats were constructed by the assessee and she retained them 

under the head fixed assets.  The cost of construction incurred by her were also 

accounted in the books of account.  The assessee has been treating the 

impugned property as fixed assets, the income earned from them was admitted 

as rental income from housing property and such assets were shown in the 

Wealth Tax Returns filed by the assessee and assessed accordingly.  During the 

period relevant to the assessment year 2012-13, she sold them and admitted the 

due capital gains in here original return, which was subjected to the scrutiny 

assessment and was accepted.  Subsequently, the Assessing Officer re-opened 

the assessment, re-assessed the income already assessed under the head capital 

gains as business income.  In the above facts and circumstances, we do not find 

any reasoning in the re-assessment order for changing the income from the head 

capital gains to the head business income.  Therefore, we find merit in the 

assessee’s submission that the AO made the re-assessment without assigning 

proper reasons and justification and hence it can’t be upheld.  We direct the AO 

to delete the addition made in the re-assessment order.  
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    5. In the result, the assessee’s appeal is allowed.  

 

Order pronounced on 06th January, 2021 at Chennai. 
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